Trustee Training:
Regulatory and
Governance Update
26 November 2020

10.00 – 11.15 am

Agenda
• Introductions and virtual housekeeping
• Part one: Trustees’ responsibilities including public benefit - Amanda Francis
• Part two: Risk management and reserves policies - Edward Finch
• Q&A
• Thank you and close

Part one: Trustees’ responsibilities
including public benefit
Amanda Francis

Overall responsibility and eligibility
The Essential Trustee: what you need to know, what you need to do
(Charity Commission guidance CC3). The overriding duty is to
advance the purposes of the charity.
Trustees have ultimate responsibility for directing the affairs of the
charity, and ensuring that it is solvent, well run, and delivering the
charitable outcomes for which it has been set up.

To act as trustee you must be:
• Eligible to serve
• Appointed properly and know when your appointment ends
Every trustee should have an up to date copy of their charity’s
governing document and regularly refer to it. If you don’t have a
copy, or don’t know what it is, ask your fellow trustees.
CC3

Duties of trustees

Compliance with the regulatory landscape
• Complying with the governing document
• Remaining true to charitable purpose and objects

• Compliance with charity law including public benefit requirements
• Prepare reports, accounts and annual returns

• Compliance with the requirements of other laws and regulators
• Act with integrity and avoid any personal conflicts of interest or misuse of charity funds or assets

Public benefit – general points
• The public benefit requirement has raised complex questions which have been both controversial
and political

• Public benefit is not defined in the Act i.e. there is no statutory definition
• The Commission bases decisions on established case law (common law) accepting that the concept
of public benefit may change over time to reflect current social and economic conditions
• Public opinion cannot decide what is or is not charitable or for the public benefit
• It is not a question of whether a purpose is capable of being for the public benefit but whether
there is sufficient evidence to conclude that it will result in public benefit

Guide 1: The public benefit requirement
• A charity has to demonstrate that it has been established for a purely charitable purpose which is
for the public benefit (NB its purposes must be for the public benefit not the actual activities carried
out to fulfil the purposes)
• To meet the public benefit requirement:

• The organisation’s purposes must be beneficial
• Any detriment or harm resulting from the purpose must not outweigh the benefit
• A sufficient section of the public must benefit. (“sufficient section” is not defined and this will
be dealt with case by case).
• There must be nothing more than “incidental private benefit” arising as a result

• Where a charity has more than one purpose, each purpose must meet the necessary requirements
on its own.

Guide 2: Running a charity
• Public benefit assessment needs to be ongoing
• Fee charging is permissible but in doing so the trustees must not exclude the poor from benefitting
and any benefit must be more that a mere token
• It is the trustees who must decide how to carry out the charity’s activities:

• There is no right or wrong answer
• Identify potential beneficiaries and give proper thought to how best to achieve the charity’s
purpose and achieve maximum public benefit

• Justify the decision if necessary

Guide 3: Reporting
• Trustees must report on public benefit on an annual basis within their annual trustees’ report.
• This does not have to be a separate section of the report.

• Explain:
• The purposes the charity is there to achieve

• What has been done during the year to achieve those purposes i.e. tell the charity’s story using
narrative, quotes, photographs and charts
• Confirm that the trustees have had regard to the Charity Commission’s guidance on public benefit
• Charity Commission study - results

Acting only in the best interests of your charity
• Independent decision making and accepting collective responsibility
• Make balanced and adequately informed decisions, balancing short and long term objectives

• Board engaging with key issues including safeguarding matters
• Active discussion of policies & procedures

• Conflicts of interest and keeping the charity separate – don’t blur the boundaries : Declare; Depart;
Document
• Personal benefits : avoid or authorise
• Written agreements with connected entities including trading subsidiaries : data, name and/or
logo, website, premises and staff

• Paper and/or electronic audit trail

Duty of Prudence
• The principles:
• Income and property must be applied for purposes set out in the governing document

• Act reasonably and prudently in all matters – safeguard the charity’s reputation and do not over
commit the charity
• Risk management and internal controls
• Financial reserves and solvency
• Charity assets:
• Land & buildings
• Investments

• Managing funds and keeping them safe
• Staff and volunteers

Reasonable care and skill
• Use reasonable care and skill
• Risk management

• Take advice when necessary
• Duty of care to beneficiaries:

• Safeguarding
• Effective whistle blowing procedures
• Complaints policy
• Serious Incident Reporting

Being accountable
• Annual report and accounts
• Annual returns

• Relationship with your auditor
• Serious Incident Reports

• Reputation
• Financial planning and reserves

If things go wrong
• Serious incident reporting and taking steps to minimise further loss or damage
• Normal position

• If trustees act negligently, recklessly or deliberately in breach of the law or their duties
• Reducing risk

Reducing risk
• Understanding your responsibilities

• Regular meetings

• Knowing your governing document

• Taking advice when needed

• Sound induction procedures

• Effective management and financial controls

• Dealing with conflicts of interest and
maintaining a register of interests

• Knowing the laws and regulations that affect
the charity

• Making decisions properly

• Ensuring the charity has the resources
needed to meet contractual obligations

• Being prepared to challenge assumptions
• Asking questions
• Not being too trusting

• Taking minutes
• Retaining key documents

Part two: Risk management and
reserves policies
Edward Finch

Risk management and reserves policies
• Highlighted in Parliamentary review of charities post Kids Company
• Renewed emphasis on sustainability and “business models”

• Statements required in trustees’ annual report
• Connected policies – reserves policies should be risk based

• Core element of increased focus on governance
• Ensure charity’s objectives are met
• Revised guidance on reserves issued in January 2016

Risk management
• SORP 2015:
• “a description of the principal risks and uncertainties facing the charity and its subsidiary
undertakings, as identified by the trustees, together with a summary of their plans and
strategies for managing those risks” (FRS102 SORP para 1.46)
• This does not change the underlying activities required of charities, but does increase disclosure

Risk management process
• Establish risk policy
• Identify risks

• Assess risks
• Evaluate action required

• Periodic monitoring and assessment

Risk identification
• Whole risk universe – not just monetary/financial
• Governance risks – e.g. inappropriate structure

• Operational risks – e.g. service quality
• Financial risks – e.g. adequacy of reserves

• External risks – e.g. publicity and government policy
• Compliance with law and regulation – e.g. breach of trust

Assessment of risks
• Consider (typically) likelihood and impact of each identified risk
• Scenario risks

• “Black swans”
• Risk mapping/scoring system

• Tail wagging dog?
• Major risks – potentially severe impact and high likelihood
• Bias toward high impact?
• Establish controls already in place
• Determine actions required

Risk management
• Accept – the cost of managing is greater than the consequence of crystallisation or the
consequences are tolerable

• Transfer – this is usually insurance but could be well structured partnership or joint venture
arrangements
• Eliminate – unacceptable risk at any probability so cease risky activity
• Price – include a risk premium in pricing
• Internal control – accept the risk and reduce it to an acceptable level through internal control
processes

Role of trustees
Likely to involve:
• Ensuring that the identification, assessment and mitigation of risk is linked to the charity’s
objectives
• Ensuring process covers all areas of risk and is focused primarily on major risks

• Ensuring that the process seeks to produce a risk exposure profile that reflects the trustees’ views
as to levels of acceptable risk

Role of trustees
Likely to involve:
• Reviewing and considering the principal results of risk identification, evaluation and management

• Ensuring that the risk management process is ongoing and embedded in management and
operational procedures
• Charities Act update likely to require consideration of risks in business model as part of reserves
policy and sustainability assessments

Reserves policies - overview
• “New” CC19 has changed focus
• Historic guidance biased to justification for holding onto funds

• Revised guidance focused on “building resilience”
• CC19 includes useful example approaches to developing a policy

• SORP 2015 increases expectations for disclosure, but mainly for “larger” charities

Definition of reserves – CC19, 3.1
• “That part of a charity’s income funds that is freely available to spend on any of the charity’s
purposes.

• This definition excludes restricted income funds and endowment funds, although holding such
funds may influence a charity’s reserves policy.
• Reserves will also normally exclude tangible fixed assets such as land and buildings and other assets
held for the charity’s use.
• It also excludes amounts designates for essential future spending.”

What are reserves?
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What is a reserves policy? CC19, Section 2
Trustees should develop a reserves policy that:
• Fully justifies and clearly explains keeping or not keeping reserves;

• Identifies and plans for the maintenance of essential services for beneficiaries;
• Reflects the risks of unplanned closure associated with the charity’s business model, spending
commitments, potential liabilities and forecasts; and
• Helps to address the risk of unplanned closure on their beneficiaries (in particular vulnerable
beneficiaries), staff and volunteers.

NB CC19 requires publication of policy “even if not required by law.”

Why hold reserves?
• Risk management
• Curtailment of income

• Unexpected expenditure
• Known contingencies

• Working capital
• “Trading” cycle
• Cyclical or seasonal cash flows
• Other strategic reasons, e.g investment opportunities or “saving” for asset purchases etc.

What level of reserves is appropriate?
• No ‘rules’ setting out acceptable level
• Beware of timing effects – consider ranges?

• Legal duty to apply charity funds within reasonable time
• Cushion against future uncertainties

• Based on realistic assessment of needs

Going concern
• Going concern is an
accounting convention

• Trustees should consider
financial sustainability as part
of risk assessment
• This drives disclosures in
trustees’ report and
assessment of the going
concern basis
• Revised audit requirements
for December 2020 year ends
and beyond

Conclusion
• Risk management policy informed by level of reserves
• Reserves policy informed by risk assessment

• Trustees reporting and assessment of going concern derive from both
• Not just a compliance exercise

• Ensure charity’s strategic objectives are met

Further guidance – CC website
• Risk management
• Charities and Risk Management

• Reserves
• CC19 – Charities’ Reserves

• CC26 – Charities and risk management: a guide for trustees
• CFG/ ACEVO study “Beyond Reserves” – 2012

Q&A

Get in touch
Amanda Francis, Partner

Buzzacott LLP

+44 (0)20 7556 1261
asf@buzzacott.co.uk

+44 (0)20 7556 1200
enquiries@buzzacott.co.uk

Edward Finch, Partner
+44 (0)20 7556 1411
finche@buzzacott.co.uk

Thank you for
attending!

